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IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA
CIVIL DIVISION

NATIONAL HOCKEY LEAGUE PLAYERS’
ASSOCIATION, MAJOR LEAGUE
BASEBALL PLAYERS’ ASSOCIATION,
NATIONAL FOOTBALL LEAGUE
PLAYERS’ ASSOCIATION, JEFFREY B.
FRANCOEUR, KYLE C. PALMIERI, and
SCOTT WILSON,

No. GD

Plaintiffs,
V.

CITY OF PITTSBURGH,

[ N RN L N N A N

Defendant.

NOTICE TO DEFEND

YOU HAVE BEEN SUED IN COURT. If you wish to defend against the claims set forth in the
following pages, you must take action within TWENTY (20) days after this Complaint and notice
are served, by entering a written appearance personally or by attorney and filing in writing with
the court your defenses or objections to the claims set forth against you. You are warned that if
you fail to do so the case may proceed without you and a judgment may be entered against you
by the court without further notice for any money claimed in the Complaint or for any other claim
or relief requested by the Plaintiff. You may lose money or property or other rights important to
you.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO NOT HAVE A
LAWYER OR CANNOT AFFORD ONE, GO TO OR TELEPHONE THE OFFICE SET FORTH
BELOW. THIS OFFICE CAN PROVIDE YOU WITH INFORMATION ABOUT HIRING A
LAWYER.

IF YOU CANNOT AFFORD TO HIRE A LAWYER, THIS OFFICE MAY BE ABLE TO PROVIDE
YOU WITH INFORMATION ABOUT AGENCIES THAT MAY OFFER LEGAL SERVICES TO
ELIGIBLE PERSONS AT A REDUCED FEE OR NO FEE.

LAWYER REFERRAL SERVICE,
THE ALLEGHENY COUNTY BAR ASSOCIATION
11TH FLOOR KOPPERS BUILDING, 436 SEVENTH AVENUE

PITTSBURGH, PENNSYLVANIA 15219
TELEPHONE: (412) 261-5555



IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA
CIVIL DIVISION

NATIONAL HOCKEY LEAGUE PLAYERS’
ASSOCIATION, MAJOR LEAGUE
BASEBALL PLAYERS’ ASSOCIATION,
NATIONAL FOOTBALL LEAGUE
PLAYERS’ ASSOCIATION, JEFFREY B.
FRANCOEUR, KYLE C. PALMIERI, and
SCOTT WILSON,

No. GD

Plaintiffs,
V.

CITY OF PITTSBURGH,

NN N W N N P

Defendant.

COMPLAINT IN EQUITY
Plaintiffs, by and through their undersigned counsel, file this Complaint in Civil Action:
INTRODUCTION

1. The City of Pittsburgh taxes income earned by professional athletes at stadiums
and arenas in the City at a higher rate than it taxes any other income earned anywhere else in
Pittsburgh. It exempts only one group of athletes from that tax: those who reside in Pittsburgh.

2. This system of taxation cannot be reconciled with the Constitution of the
Commonwealth of Pennsylvania, which requires that “[a]ll taxes shall be uniform.” Penn. Const.
art. 8, § 1. As a matter of state constitutional law, Pittsburgh cannot tax nonresidents at a
higher rate than residents. Nor can the City single out a class of employees, like professional
athletes, for a higher rate of taxation. Yet, this is precisely what Pittsburgh has chosen to do.

3. Pittsburgh’s tax on professional athletes also violates the United States
Constitution by affording its residents preferential tax treatment while imposing higher tax rates
on those who reside out of state. Pittsburgh imposes a 3% general revenue income tax on
professional athletes residing out of state, while Pittsburgh resident athletes pay only 1%. In

addition, the United States Constitution prohibits states and municipalities from establishing



conditions on professional work that are more burdensome for nonresidents than they are for
residents. Pittsburgh has disregarded these constitutional requirements.

4. Plaintiffs are professional athletes who have competed in Pittsburgh as members
of the City’s professional athletic clubs or as members of visiting clubs (the “Individual Plaintiffs”)
and the players associations who represent and advocate for the interests of professional
athletes (the “Association Plaintiffs”). None of the Individual Plaintiffs reside in the City, and all
have paid a higher rate of tax for that reason alone. Both the federal and state constitutions
forbid that tax treatment.

5. On December 31, 2018, each Individual Plaintiff filed a petition for appeal and
refund for the taxes each paid to the City over tax years 2015 through 2018, explaining that the
City lacked the authority to impose them and, even if it had such an authority, had apportioned
income to Pittsburgh in a manner that violates state law and the state and federal constitutions.
The City summarily denied those petitions, without explanation, by letter decisions dated August
27, 2019, of which the Individual Plaintiffs were notified on August 30, 2019. Each player filed
appeals with this Court, captioned Palmieri v. City of Pittsburgh, Case No. SA-19-000637;
Francoeur v. City of Pittsburgh, Case No. SA-19-000635; and Wilson v. City of Pittsburgh, Case
No. SA-19-000636. Those appeals seek refunds of the taxes each Individual Plaintiff has paid
to the City.

6. In this action, the Individual and Association Plaintiffs seek a declaration that the
Pittsburgh ordinance imposing the athlete tax, Pittsburgh Ordinances § 271.01, et seq. is
unconstitutional; and an injunction barring its enforcement against the Individual Plaintiffs and all

other nonresident professional athletes.

PARTIES
7. Plaintiff the National Hockey League Players’ Association ("NHLPA") is a labor

organization with a principal place of business in Toronto, Ontario, Canada. The NHLPA



advocates for and bargains on behalf of professional athletes who play in the National Hockey
League, seeking equitable compensation, equitable working conditions, and equitable treatment
under the law. Among the NHLPA’s members are athletes: (i) who play or have played for the
Pittsburgh Penguins or professional hockey clubs that play against the Pittsburgh Penguins in
the PPG Paints Arena and who reside outside the Commonwealth of Pennsylvania; and (ii} who
play or have played for the Pittsburgh Penguins or professional hockey clubs that play against
the Pittsburgh Penguins in the PPG Paints Arena and reside in municipalities in Pennsylvania

other than the City of Pittsburgh.

8. Plaintiff the Major League Baseball Players Association (“MLBPA”) is a union
organized as a nonprofit corporation with a principal place of business in New York, New York.
The MLBPA advocates for and bargains on behalf of professional athletes who play in Major
League Baseball, seeking equitable compensation, equitable working conditions, and equitable
treatment under the law. Among the MLBPA’s members are athletes: (i) who play or have
played for the Pittsburgh Pirates or professional baseball clubs that play against the Pittsburgh
Pirates at PNC Park and reside outside the Commonwealth of Pennsylvania; and (ii) who play
or have played for the Pittsburgh Pirates or professional baseball clubs that play against the
Pittsburgh Pirates at PNC Park and reside in municipalities in Pennsylvania other than the City

of Pittsburgh.

9. Plaintiff the National Football League Players Association (*“NFLPA") is a union
organized as a nonprofit corporation with a principal place of business in Washington, D.C. The
NFLPA advocates for and bargains on behalf of professional athletes who play in the National
Football league, seeking equitable compensation, equitable working conditions, and equitable
treatment under the law. Among the NFLPA’s members are athletes: (i) who play or have
played for the Pittsburgh Steelers or professional football clubs that play against the Pittsburgh

Steelers at Heinz Field and reside outside the Commonwealth of Pennsylvania; and (ii) who



play or have played for the Pittsburgh Steelers or professional football clubs that play against
the Pittsburgh Steelers at Heinz Field and reside in municipalities in Pennsylvania other than the

City of Pittsburgh.

10. Plaintiff Jeffrey B. Francoeur is a professional baseball player who resides in
lowa, Louisiana. Dating back to 2015, he has been a member of the Philadelphia Phillies, the
Atlanta Braves, and the Miami Marlins baseball clubs. As a member of those National League
clubs, he has regularly visited Pittsburgh to compete against the Pittsburgh Pirates at PNC

Park.

11. Plaintiff Kyle C. Palmieri is a professional hockey player who resides in
Montvale, New Jersey. Dating back to the 2015-2016 season, he has been a member of the
New Jersey Devils hockey club. As a member of the Devils, who are in the Metropolitan
Division with the Pittsburgh Penguins, Palmieri has regularly visited, and continues to visit,
Pittsburgh to compete against the Penguins at PPG Paints Arena (formerly known as the

Consol Energy Center).

12. Plaintiff Scott Wilson is a professional hockey player who resides in Pittsford,
New York. From 2014 through 2017, Wilson was a member of the Pittsburgh Penguins hockey
club, including for the Penguins’ Stanley Cup season of 2016-17.  When he was a member of
the Penguins, Wilson maintained a residence in Wexford, Pennsylvania. Wilson is currently a

member of the Buffalo Sabres hockey club. Over the past three years, Wilson has regularly



visited Pittsburgh to compete professionally — first as a member of the hometown Penguins,

and now with the Buffalo Sabres.

13. Defendant the City of Pittsburgh is a City of the Second Class in the
Commonwealth of Pennsylvania, with offices at the Pittsburgh Law Department, 414 Grant

Street No. 313, Pittsburgh, PA 15219.

JURISDICTION & VENUE
14. This Court has jurisdiction over this civil action pursuant to 42 Pa. C.S. § 7531, et

seq.

15. Venue is proper in this Court pursuant to Rule 2103(b) of the Pennsylvania Rules

of Civil Procedure, because the City is a political subdivision located in Allegheny County.

BACKGROUND
A. The Pittsburgh Professional Athlete Tax
16. In 2004, an act of the Pennsylvania Legislature purported to enable Pittsburgh to
impose a “usage fee” on “nonresident individuals who use [a sports stadium or arena in
Pittsburgh] to engage in an athletic event or otherwise render a performance for which they

receive remuneration.” 53 Pa.C.S. § 6924.304.

17. Per the Legislature, the “usage fee” could be “a flat dollar amount or a
percentage of the individual's income attributable to such individual’s usage of the facility . . . not

to exceed three percent.” 53 Pa.C.S. § 6924.304.

18. By ordinance enacted in 2005, Pittsburgh chose to impose the maximum “usage
fee” purportedly allowed by the Legislature. See Pittsburgh Ordinances § 271.01, et seq.,
attached as Exhibit A. Specifically, the City imposes a “license fee equal to three percent of
taxable earned income allocable to the days worked in” a sports stadium or arena (defined so

as to include PPG Paints Arena, Heinz Field, and PNC Park). Pittsburgh Ordinances



§§ 271.01(k), 271.02. ltis not clear why the City chose to use the term “license fee” when the
Legislature used the term “usage fee.” As described infra Paragraphs 19-20 and 25-32,

neither term is apt.
19. The “earned income” subject to the three percent “license fee” is defined as:

Salaries, wages, commissions, bonuses, incentive payments,

fees, tips and all other forms of compensation, whether based on

profits or otherwise, earned by a person or a personal

representative for services rendered, whether directly or through

an agent, and whether in cash or in property.
Pittsburgh Ordinances § 271.01(d). This definition is the same as the definition of taxable
income under state law. See 72 Pa.C.S. § 7303. The City’s regulations expressly recognize as
much: “[iln general the . . . apportionable income” subject to the fee “would correspond to the
apportionable income reported to [Pennsylvania) as earned in the City of Pittsburgh.” City of

Pittsburgh Nonresident Sports Facility Usage Fee Regulations (“Pittsburgh Regulations”) §

202(e). The Pittsburgh Regulations are attached as Exhibit B.

20. Like typical income taxes, the “license fee” is to be withheld by the professional
athletes’ employers, i.e., the professional sports clubs, and remitted to the City in quarterly

returns. Pittsburgh Ordinances § 271.03; Pittsburgh Regulations § 302(a).

21. The Pittsburgh Ordinance also spells out how to calculate what portion of a
professional athlete’s salary should be attributed to services performed in a Pittsburgh stadium
or arena — and thus subject to the “license fee.” For hockey and baseball players, the athletes

“e

must calculate a “total games played within the City of Pittsburgh’ versus ‘total games played
(including exhibition, preseason, regular season and post season gamesy) fraction” to be
multiplied against “the player’s total compensation earned income from the team.” Pittsburgh

Ordinance § 271.05(a). This attribution method is known as the “games played” approach. The

formula is different for foothall players, who must “calculate a ‘total duty days within the City of
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Pittsburgh’ versus ‘total duty days’ fraction,” and multiply it by the “player’s total compensation.”
Id., § 271.05(b). Duty days include games, practices, and training. /d. This attribution method

is known as the “duty days” approach.

22. The City's use of the “games played” approach for hockey and baseball players
is relatively new, as it went into effect on November 14, 2016. Prior to that time and since the
adoption of the “license fee” by state statute in 2004 and the enacting of the implementing
ordinance by the City in 2005, the City allocated income on a duty day basis for all athletes.
That allocation remained the same until the recent ordinance change. See Guidance from the
City’s Department of Finance (bearing an effective date of January 1, 2005), attached as

Exhibit C; Ordinance 27-2004, attached as Exhibit D.

23. In 2006, the Commonwealth of Pennsylvania entered into a memorandum of
understanding with various professional sports leagues to ensure that professional athletic clubs
were withholding income subject to state taxation on a “duty days,” rather than a “games
played” approach. In 2017, that approach was formalized by the Commonwealth’s Department
of Revenue in its Personal Income Tax Guide, which sets forth the following guidelines for the
allocation of non-resident athletes’ income: “Calculate the ‘total number of working days within
the Commonwealth’ versus the ‘total working days’ fraction. A ‘working day’ includes all days . .
. in which the athlete must engage in services in the context of a game, practice, training,

promotional activity, or any other activity aimed at furthering the team’s objectives.”

24. This mismatch — between the Commonwealth’s approach to income allocation,
on the one hand, and the City’s approach, on the other — violates the state law that requires the

City to follow guidance promulgated by the Department of Revenue. 53 Pa.C.S. § 6924.501.

25. Though Pittsburgh officially calls its tax on professional athletes a “license fee,” it
bears all the hallmarks of a tax. It is a percentage, rather than a flat amounl. Il is assessed on

“earned income,” just as an earned income tax is, and thus varies dramatically in amount



depending upon the income level of the professional athlete. It is deducted by the athletes’
employers and remitted to the City quarterly, just as the athletes’ earned income tax would be if

they were employed in any other industry.

26. The “license fee” is not intended to defray the cost of regulating professional

athletes; indeed, Pittsburgh engages in no such regulation.

27. Nor is the “license fee” intended to defray the costs associated with the stadiums

or staging professional sporting events.

28. As Pittsburgh’s own regulations acknowledge, the “license fee” is “for general

revenue purposes.” Pittsburgh Regulations § 201.

29. The City’s Budget confirms that the fee is used for general revenue purposes.
The “[sports] facility usage fee” is listed as a general revenue source, and the City describes its
revenue growth as replacing a phased-out tax on non-profit performing arts organizations. City

of Pittsburgh 2018 Budget, attached as Exhibit E, at 18, 45.

30. Indeed, during the administrative process associated with the Individual Plaintiffs’
refund petitions, the City agreed to a statement of facts (“SOF"), attached as Exhibit F, which
states “[rJevenue collected under the City’s Facility Fee is general revenue included in the City’s
General Fund,” and that the “City’s operating budgets . . . accurately state the revenue derived

from the Facility Fee.” SOF, 1] 81-82.

31. Under Pennsylvania law, the label given to an assessment is immaterial. The
“substance of [a] tax measure determines its true nature, rather than the label placed upon it.”
Gaugler v. Allentown, 189 A.2d 264, 265 (Pa. 1963); see Philadelphia Coca-Cola Bottling Co. v.

Philadelphia, 115 A.2d 207, 210 (Pa. 1955) (“The name given to the tax by the taxing authority



is of no moment”); White v. Commonwealth Professional Liability Catastrophe Loss Fund, 571

A.2d 9 (Pa. Commw. 1990).

32. Besides, Pittsburgh tellingly cannot even keep its labeling straight. Its Ordinance
defines the fee as “three percent of taxable earned income.” Pittsburgh Ordinance § 271.02.
The City has promulgated guidance repeatedly describing the fee as a “tax.” See City of
Pittsburgh, Frequently Asked Questions: Non-Resident Sports Facility Usage Fee, attached as
Exhibit G. The City’s budget is replete with references to the “fee” as a tax: it describes the
“Nonresident Sports Facility Usage Fee” as a “source of tax revenue,” Ex. E at 8; includes that
revenue in its “Breakdown of 2018 Tax Revenues” chart, id. at 20; and projects that “tax

revenues” from the fee will grow, id. at 21, 41, 45, 49.

33. This complaint will refer to the tax imposed by Pittsburgh Ordinances § 271.01, et

seq., as the nonresident professional athlete tax.

B. The Pittsburgh Nonresident Professional Athlete Tax Is Disuniform In Its
Application to Nonresidents.

34. Only nonresident professional athletes are subject to Pittsburgh’s nonresident
professional athlete tax, which totals 3% of their income earned in Pittsburgh. Pittsburgh
Ordinances § 271.01(g) (the tax is applicable only to nonresidents, defined as “person(s]
domiciled outside the City"). The tax does not apply to other individuals who earn income for
work in the City; nor does it apply to resident professional athletes. This tax structure is

disuniform and unconstitutional in the following ways:

Nonresident Professional Athlete vs. Any Other Income Earner

35. Only nonresident professional athletes are subject to a 3% general revenue tax

on income earned in Pittsburgh. Pittsburgh Ordinance § 271.02. All other individuals, including

9



nonresidents who are not professional athletes, earning income in the City of Pittsburgh are

subject only to a 1% general revenue earned income tax.

36. For hockey and baseball players, Pittsburgh also purports to tax income that is
not earned in Pittsburgh, by apportioning income to Pittsburgh on a games-played-in-Pittsburgh

basis, rather than a days-worked-in-Pittsburgh basis, see infra {|{ 48-54.

37. Residents of other municipalities in Pennsylvania who are not professional
athletes must pay 1% in earned income taxes to their local municipalities; yet, they are entitled
to a full credit against those taxes for the payment of earned income taxes to the City of
Pittsburgh. 53 Pa.C.S. § 6924.317(a). Professional athletes who reside in municipalities in
Pennsylvania other than the City of Pittsburgh, likewise must pay earned income taxes to their
local municipalities; however, they receive no such credit against those taxes for nonresident

professional athlete tax payments made to the City of Pittsburgh. See 53 Pa.C.S. § 6924.304.

38. This disuniform taxation by the City of earned income runs afoul of the
Pennsylvania constitution, which requires that taxes imposed “upon the same class of subjects”

— here, earned income — “shall be uniform.” Penn. Const. art. 8, § 1.

39. In addition, the cognate equal protection and due process provisions of the

federal and state constitutions bar the arbitrary imposition of taxes, like the nonresident

10



professional athlete tax, that fall exclusively on one type of income-earner (regardless of nexus

to the taxing jurisdiction) while exempting all others.

Nonresident Professional Athlete vs. Resident Professional Athlete

40. A nonresident professional athlete must pay a 3% general revenue earned
income tax on income earned in Pittsburgh, Pittsburgh Ordinance § 271.02, while a resident

professional athlete pays only 1%.

41. In the words of the Supreme Court of Pennsylvania: “Residence cannot be made
the basis of discrimination in taxation of persons engaged in the same occupation or

profession.” Danyluk v. Johnstown, 178 A.2d 609, 610 (Pa. 1962).

42. That is particularly true where, as here, residents of Pittsburgh receive more
benefits and services from the City than do nonresidents — and even benefit to a greater extent

from the existence of publicly funded stadiums (e.g., economic and cultural benefits of the

43. stadiums are concentrated within the City). Nonetheless, a higher tax burden is

imposed on nonresidents without justification.

44. The disparities described in Paragraphs 35-38 are crystalized in the following

chart:



City of Pittsburgh Effective City of Pittsburgh
General Revenue General Revenue Income
Type of Taxpayer Income Tax Tax Rate
Nonresident Income Earners Who
Reside in Pennsylvania 1% 0%
Nonresident Income Earners Who
Reside Out-of-State 1% 1%
Resident Income Earners 1% 1%
Resident Professionat Athletes 1% 1%
Nonresident Professional Athletes
Who Reside in Pennsylvania 3% 3%*
Nonresident Professional Athletes
Who Reside in Other States 3% 3%

*Nonresident professional athletes who reside in Pennsylvania also must pay an
additional 1% local earned income tax, against which they receive no credit for amounts
paid to Pittsburgh under the nonresident professional athlete tax.

45. Of course, nonresident professional athletes must pay taxes in the places where

they reside to support, among other things, their local school systems.

46. The same is true of professional athletes who reside in Pittsburgh, who are
subject to a 2% school district tax earmarked to support Pittsburgh schools. 24 Pa.C.S. § 6-
652.1(2)(i)~(ii); see 24 Pa.C.S. § 2-202 (defining Pittsburgh as a school district of the first class
A). The Pittsburgh school district must use seven-eighths of these revenues to fund Pittsburgh

schools, which exclusively benefit residents, and can only transfer one-eighth of that revenue to
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the City. 24 Pa.C.S. § 6-652.1(2)(ii). Notably, state law bars the Pittsburgh school district from

imposing the school district tax on nonresidents. 24 Pa.C.S. § 6-652.1(4).

47. Subjecting nonresident professional athletes to a higher tax than resident
professional athletes is forbidden by: (i) the Uniformity Clause of the Constitution of the
Commonwealth of Pennsylvania, Penn. Const. art. 8, § 1; (ii) the Dormant Commerce and
Foreign Commerce Clauses of the Constitution of the United States, U.S. Const. art. |, § 8, cl. 3;
and (iii) the Privileges and Immunities Clause of the Constitution of the United States, U.S.

Const. art. IV, § 2.

48. In addition, the arbitrary imposition of a tax exclusively on nonresidents fails to
comport with the due process and equal protection provisions of the Pennsylvania and United

States Constitutions.

Apportionment Of Nonresidents’ Income To Pittsburgh

49. For all nonresident income earners other than professional athletes, only income
earned in Pittsburgh is subject to taxation by Pittsburgh. Not so for professional baseball and

hockey players.

50. Instead, the City of Pittsburgh purports to apportion the income of baseball and
hockey players to the City by calculating the fraction of games played in the City as compared to
total games played, and multiplying that fraction by the professional athletes’ total salary.

Pittsburgh Ordinance § 271.05(b).

51. But professional athletes are not paid for games alone. Their work includes

preseason training, practices, and travel days. A professional hockey player works far more



than the 82 regular-season game days per year; a professional baseball player works far more

than the regular-season 162 game days per year. See SOF, ] 7-12, 30-35.

52. Apportioning income to Pittsburgh on a games-played basis, rather than a duty-
day basis, creates anomalous results. Pittsburgh effectively obtains a higher tax as the days
that the athlete spends in his home state practicing, travelling, and performing other work on
behalf of the team that employs him are not counted, increasing the income apportioned to the
City far beyond what the professional athlete actually earns there. Consequently, income
earned by a professional baseball player or a professional hockey player for practices and

training in his home city is instead apportioned to Pittsburgh.

53. This method of apportionment is unique to professional athletes. Pittsburgh does
not, for example, purport to tax income earned by nonresident litigators in the City by calculating
the number of times a litigator appears in an Allegheny County courthouse as compared to the
litigators’ total court appearances. Plainly, such an approach would ignore the other work
performed by the attorney (e.g., research, writing, and preparation), mostly spent at the
nonresident litigators’ home office. For professional athletes, however, the City ignores all work
except the work that is on display to the public at games, and thereby apportions a greater

percentage of income to Pittsburgh than is earned there.

54. Pittsburgh’s apportionment of income earned in other jurisdictions by
professional athletes — and only professional athletes — does not even comply with the very
state law that purports to authorize the so-called “usage fee.” That statute only purports to allow
the City to tax income “attributable to the usage” of a stadium or arena in Pittsburgh, 53 Pa.C.S.
§ 6924.304, but by using the games-played method, the City improperly also taxes income
earned on non-game days (which is not attributable to the usage of a Pittsburgh stadium or
arena). Pittsburgh’s apportionment also violates the Uniformity Clause of the Constitution of the

Commonwealth of Pennsylvania, Penn. Const. art. 8, § 1; the dormant Commerce and Foreign



Commerce Clauses, U.S. Const. art. |, § 8, cl. 3; the Privileges and Immunities Clause, U.S.
Const. art. IV, § 2; and federal and state equal protection and due process provisions, U.S.
Const. amend. XIV, § 1, and Penn. Const. art. |, § 1. See, e.g., Hillenmeyer v. Cleveland Bd. of
Rev., 144 Ohio St. 3d 165 (2015) (“Cleveland’s games-played method imposes an
extraterritorial tax in violation of due process because it foreseeably imposes Cleveland income
tax on compensation earned while [the professional athlete plaintiff] was working outside of

Cleveland.”).

55. The fact that the City allows football players a duty-day apportionment but
imposes a games-played formula on hockey and baseball players further demonstrates the
arbitrary nature of the tax. Football players, of course, play fewer games than hockey and
baseball players and, as a result, spend a greater percentage of their days on other work
activities, such as practice. But Pittsburgh’s willingness to recognize that football players
perform services on non-game days undermines the City's scheme of taxation of hockey and

baseball players which assumes all hockey and baseball services take place in games.

C. The Professional Athlete Tax Applied To The Plaintiffs.
56. Collectively, the Individual Plaintiffs have paid more than $25,000 to the City of

Pittsburgh under an unconstitutional professional athlete tax.

57. In addition, the City intends to continue to collect the unconstitutional

professional athlete tax for games that the Individual Plaintiffs play in Pittsburgh going forward



— including games played by Palmieri and Wilson during the course of the 2019-20 NHL

season.

Jeffrey C. Francoeur

58. In 2015, as a member of the Philadelphia Phillies, Francoeur traveled to

Pittsburgh to play three games against the Pittsburgh Pirates at PNC Park. SOF {] 16.

59. In 2016, as a member of the Atlanta Braves, Francoeur traveled to Pittsburgh {o
play four games against the Pirates at PNC Park. SOF [ 23. Francoeur was traded to the
Miami Marlins on August 24, 2016, after the Marlins had completed their series in Pittsburgh

against the Pittsburgh Pirates.

60. Francoeur’s professional baseball club (the Philadelphia Phillies in 2015 and the
Atlanta Braves in 2016) collected and paid to the City on Francoeur’s behalf the nonresident
professional athlete tax for income apportioned to Pittsburgh for each of these games, totaling

$510in 2015 and $758 in 2016.

61. Were Francoeur a resident of Pittsburgh, he would not have been subject to the
professional athlete tax at all. Had he earned his income in any other profession, he would

have paid only a 1% earned income tax to the City of Pittsburgh.

62. In addition, even if the City had the authority to impose the nonresident
professional athlete tax, which it does naot, its attribution of taxable income to the City was
improper. In 2015, Francoeur had 224 duty days, as compared with 118 game days. In 2016,
Francoeur had 222 duty days, as compared with 125 game days. These facts are set forth in
an affidavit submitted by Francoeur’s tax preparer to the City. Affidavit of Laura Tillotson,

attached as Exhibit H.

63. State statutory law and the state and federal constitutions require income to be

attributed to City on the basis of games played in Pittsburgh as a fraction of duty days, rather
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than as a fraction of games played. Nevertheless, and in contravention of the law, the City
instructs professional athletic clubs to allocate income to the City as a fraction of games played;
and to withhold and pay to the City the nonresident professional athlete tax accordingly. That is

what the Philadelphia Phillies and the Atlanta Braves did on Francoeur’s behalf.

64. To address the issues set forth in this complaint, Francoeur filed a petition for
appeal and refund of his nonresident professional athlete tax payments on December 31, 2018.
SOF 9 1. Francoeur provided extensive evidence to the City in support of his claim, and will
submit that evidence to this Court as a part of the record of the administrative proceeding before

the City.

65. The petition and appeal was denied summarily on August 27, 2019. He appealed
the decision to this Court, in a matter captioned Francoeur v. City of Pittsburgh, Case No. SA-

19-000635.

Kyle Palmieri

66. As a member of the New Jersey Devils, Kyle Palmieri has played the following
games against the Pittsburgh Penguins at PPG Paints Arena: 4 in calendar year 2016,
including 2 during the 2015—16 regular season and 2 during the 2016-17 regular season; one in
calendar year 2017, during the 2016-17 regular season; and 3 during the calendar year 2018,
including 2 during the 2017-18 regular season and one during the 2018-19 regular season.

SOF 111 38, 45, 50.

67. The New Jersey Devils withheld and paid to the City on Palmieri’s behalf the 3%

nonresident professional athlete tax on income apportioned to Pittsburgh for each of those



games, specifically: $1,902.34 for 2016, $2,616.01 for 2017, and $4,705.17 for 2018. SOF

39, 45, 51.

68. Were Palmieri a resident of Pittsburgh, he would not have been subject to the
professional athlete tax at all. Had he earned his income in any other profession, he would

have paid only a 1% earned income tax to the City of Pittsburgh.

69. In addition, even if the City had the authority to impose the nonresident
professional athlete tax, which it does not, its attribution of taxable income to the City was
improper. In 2016, Palmieri had 180 duty days, as compared with 78 game days. In 2017,
Palmieri had 187 duty days, as compared with 63 game days. And, in 2018, Palmieri had 200
duty days, as compared with 80 game days. These facts were established by an affidavit
submitted by Palmieri’s tax preparer to the City. Affidavit of Steven Bartlett, attached as Exhibit

70. State statutory law and the state and federal constitutions require income to be
attributed to the City on the basis of games played in Pittsburgh as a fraction of duty days.
Nevertheless, and in contravention of the law, the City instructs professional athletic clubs to
allocate income to the City as a fraction of games played. That is what the New Jersey Devils

did on Palmieri’'s behalf. SOF [y 39, 45, 51.

71. Palmieri filed a petition for appeal and refund of his nonresident professional

athlete tax payments on December 31, 2018. SOF { 1. Palmieri provided extensive evidence



to the City in support of his claim, and will submit that evidence to this Court as a part of the

record of the administrative proceeding before the City.

72. Palmieri’s petition and appeal was denied summarily on August 27, 2019. He
appealed the decision to this Court, in a matter captioned Palmieri v. City of Pittsburgh, Case

No. SA-19-000637.

Scott Wilson
73. As a member of the Pittsburgh Penguins during the 2015-16 and 2016-17
seasons and for part of the 2017-18 season, Wilson has played a significant number of games

at PPG Paints Arena — all of them as a Pittsburgh Penguin.

74. During a number of those games, he was a Pennsylvania resident. Wilson

resided in Wexford, Pennsylvania from March 2016 through October 2017.

75. In calendar year 2015, Wilson played 4 games at PPG Paints Arena: 2 in the
2014-15 playoffs, and 2 in the 2015-16 regular season. SOF { 59. In calendar year 2016,
Wilson played 33 games at PPG Paints Arena: 10 during the 2015-16 regular season; 3 during
the 2016-17 preseason; and 20 during the 2016-17 regular season. SOF § 65. In calendar
year 2017, Wilson played 35 games at PPG Paints Arena: 18 during the 2016-17 regular
season; 11 during the 2016-17 playoffs, which culminated in the Penguins winning the Stanley

Cup; and 2 during the 2017-18 regular season. SOF {] 69.

76. The Pittsburgh Penguins withheld and paid to the City on Wilson’s behalf the 3%
nonresident professional athlete tax on income apportioned to Pittsburgh for each of those
games, specifically: $1,305.67 for 2015; $5,970.54 for 2016; and $5,367.39 for 2017. SOF |

60, 66, 74

77. For part of the time he was a member of the Pittsburgh Penguins hockey club,

Wilson maintained an out of state residence until March 2016. During the period spanning



calendar year 2015 through March 2016, Wilson paid the 3% general revenue nonresident
professional athlete tax on income apportioned to Pittsburgh for the games he played in PPG
Paints Arena. Had he established residency in Pittsburgh, he would not have been subject to
the nonresident professional athlete tax at all. Had he earned his income in any other

profession, he would have paid only a 1% earned income tax to the City of Pittsburgh.

78. From March 2016 through October 2017, Wilson was a resident of Wexford,
Pennsylvania. in calendar year 2016, Wilson paid a total of $4,060 in local earned income
taxes to the Town of Wexford; in calendar year 2017, he paid $5,360 in local earned income
taxes to the Town of Wexford. SOF {1 71, 79. If the nonresident professional athlete tax were
recognized by the City to be what it is — a tax, rather than a fee — Wilson would have been
entitled to a credit against those local earned income taxes for amounts paid to the City.
Because the City wrongly misclassifies the nonresident professional athlete tax as a “license

fee,” Wilson was not afforded that credit.

79. In addition, even if the City had the authority to impose the nonresident
professional athlete tax, which it does not, its attribution of taxable income to the City was
improper. In 2015, Wilson had 46 duty days, as compared with 3 game days. In 2016, Wilson
had 258 duty days, as compared with 56 game days. And, in 2017, Wilson had 249 duty days,
as compared with 90 game days. These facts were established by an unrebutted affidavit

submitted by Wilson'’s tax preparer to the City. See Ex. I.

80. Wilson filed a petition for appeal and refund of his nonresident professional

athlete tax payments on December 31, 2018. SOF { 1. Wilson provided extensive evidence to
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the City in support of his claim, and will submit that evidence to this Court as a part of the record

of the administrative proceeding before the City.

81. Wilson's petition and appeal was denied summarily on August 27, 2019. He
appealed the decision to this Court, in a matter captioned Wilson v. City of Pittsburgh, Case No.

SA-19-000636.

Other Similarly Situated Professional Athletes

82. The Association Plaintiffs and the Individual Piaintiffs seek declaratory and
injunctive relief on their own behalf and that of all other similarly situated professional athletes

who have paid Pittsburgh’s nonresident professional athlete tax dating back to 2015.

83. The Association Plaintiffs’ members include nonresident professional athletes
who play for or against Pittsburgh professional sports clubs in the City of Pittsburgh, including
those who reside in the Commonwealth of Pennsylvania and those who reside elsewhere in the
United States. These nonresident professional athletes are members of the Association
Plaintiffs and are subject to, and have paid, the nonresident professional athlete tax imposed by

the City of Pittsburgh — which the City continues to impose and collect.

84. The Association Plaintiffs have standing to bring the following claims on behalf of
their members because their members are “suffering immediate or threatened injury as a resuit
of the challenged action” in the form of disuniform, higher taxes. E.g., Building Industry Ass’n of

Lancaster County v. Manheim Twp., 710 A.2d 141, 146-147 (Pa. Commw. 1998) (expressly
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holding that association of builders could bring lawsuit to challenge an impermissible tax

masquerading as a fee because that tax was imposed on one or more of its members).

COUNT I
DECLARATORY JUDGMENT
Nonresident Professional Athlete Tax is a Tax, Not a Fee

85. Plaintiffs adopt and incorporate by reference the allegations of all preceding

paragraphs.

86. Although 53 Pa.C.S. § 6924.304 refers to Pittsburgh’s professional athletes tax
as a “usage fee” and the City of Pittsburgh also sometimes refers to the tax as a “license fee,”
settled state law establishes that the “substance of [a] tax measure determines its true nature,

rather than the label placed upon it.” Gaugler, 189 at 265.

87. Here, the professional athlete tax bears all the hallmarks of a tax, including that
it: is a percentage of income, rather than a flat fee; is imposed on “earned income” defined in
the same manner as the Commonwealth defines “earned income” subject to taxation; is

withheld by the athletes’ employers and remitted quarterly to the City; is used for general
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revenue purposes, rather than to offset regulation or oversight of professional athletics; and is

used to replace revenue previously raised by a generalized tax on non-profit corporations.

88. Were the “fee” properly considered a tax, the Individual Plaintiffs and other
athletes represented by the Association Plaintiffs at minimum would be afforded credits or

deductions against federal, state, and local taxes for the amounts paid to Pittsburgh.

89. For these reasons, the Individual Plaintiffs and the Association Plaintiffs seek a
declaration that the professional athlete tax imposed by the City of Pittsburgh pursuant to 53

Pa.C.S. § 6924.304 and Pittsburgh Ordinance § 271.01, et seq., is a tax and not a fee.

WHEREFORE, it is respectfully requested that this Honorable Court enter an Order
declaring the nonresident professional athlete tax imposed pursuant to 53 Pa.C.S. § 6924.304
and Pittsburgh Ordinance § 271.01, et seq. to be a tax and not a fee.

COUNT I

DECLARATORY JUDGMENT

Violation of Uniformity Clause of the Constitution of the Commonwealth of Pennsylvania

90. Plaintiffs adopt and incorporate by reference the allegations of all preceding
paragraphs.
91. The Uniformity Clause of the Constitution of the Commonwealth of Pennsylvania

provides that: “All taxes shall be uniform, upon the same class of subjects, within the territorial
limits of the authority levying the tax, and shall be levied and collected under general laws.”

Penn. Const. art. 8, § 1.

92. Under the Uniformity Clause, no municipality has the constitutional authority to
tax one class of income earners at a higher rate than all other income earners. Accordingly, the

City of Pittsburgh lacks the constitutional authority to impose a 3% general revenue earned
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income tax on nonresident professional athletes, while imposing a 1% general revenue earned

income tax on all other nonresidents.

93. Similarly, the Uniformity Clause forbids a municipality from taxing nonresidents at
a higher rate than residents. Consequently, the City of Pittsburgh lacks the constitutional
authority to impose a 3% general revenue earned income tax on nonresident professional

athletes, while exempting resident professional athletes from that tax entirely.

94, In addition, the Uniformity Clause prohibits the disuniform allocation of tax credits
against earned income taxes. While nonathlete Pennsylvania residents who do not reside in
Pittsburgh are entitled to a full credit against their local earned income tax obligations for
amounts paid under Pittsburgh’s earned income tax, similarly situated professional athletes are
afforded no such credits for amounts paid to the City under the nonresident professional

athletes tax. See 53 Pa.C.S. §6924.317(a).

95. The Individual Plaintiffs have paid more than $ 25,000 in taxes to the City of
Pittsburgh since 2015 under a professional athlete tax that the City lacks the constitutional

authority to impose.

96. For these reasons, this Court should enter a declaration that Pittsburgh
Ordinance § 271.01, et seq. is unconstitutional on its face and as applied to Individual Plaintiffs
and any and all nonresident professional athletes represented by the Association Plaintiffs

because they fail to comport with the Uniformity Clause.

WHEREFORE, it is respectfully requested that this Honorable Court enter an Order
declaring Pittsburgh Ordinance § 271.01, et seq. to be unconstitutional on its face and as

applied to Individual Plaintiffs and any and all nonresident professional athletes represented by
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the Association Plaintiffs; and enter an injunction barring any action by the City intended to

assess, impose or collect the nonresident professional athlete tax.

COUNT Il
DECLARATORY JUDGMENT

Violation of the Dormant Commerce Clauses of the Constitution of the United States
97. Plaintiffs adopt and incorporate by reference the allegations of all preceding

paragraphs.

98. The dormant Commerce Clause and the dormant Foreign Commerce Clause of
the United States constitution bar the City of Pittsburgh from affording preferential tax treatment
to residents while imposing higher taxes on residents of other states or those who reside
internationally. Even if the professional athlete tax is to be considered a “fee,” the dormant
Commerce Clause would prohibit the imposition of a fee on nonresidents while exempting
residents, particularly where the act that triggers the fee (i.e., competing in a stadium or arena)

is part and parcel of the professional athletes’ employment.

99. The Pittsburgh professional athlete tax discriminates against interstate
commerce because it affords a complete preference to professional athletes who reside in
Pittsburgh: it does not apply to them at all. See 53 Pa.C.S. § 6924.304. The Pittsburgh
professional athlete tax discriminates against foreign commerce for the same reason: it affords

a complete preference only to professional athletes who reside in Pittsburgh. See id.

100. By contrast, nonresidents — including the overwhelming majority of professional
athletes who reside outside the Commonwealth of Pennsylvania and play as members of

professional athletic clubs located throughout the United States (and without Pennsylvania) —
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must pay a 3% earned income tax on income apportioned to games played in Pittsburgh.

Pittsburgh Ordinance § 271.02.

101.  Plaintiffs Francoeur, Palmieri and Wilson have cumulatively paid more than
$25,000 to the City of Pittsburgh since 2015 under the City’s professional athlete tax. Were
Individual Plaintiffs residents of the City, they would not have paid anything under the
professional athlete tax. Instead, they would have been subject only to a 1% general revenue

earned income tax.

102. Forthese reasons, this Court should enter a declaration that Pittsburgh
Ordinance § 271.01, et seq., is unconstitutional as applied to any and all professional athletes
who do not reside in Pennsylvania (including Individual Plaintiffs Francoeur, Palmieri, and
Wilson) because the Ordinance does not comport with the dormant Commerce and dormant
Foreign Commerce Clauses of the Constitution of the United States. See U.S. Const. art. |, § 8,

cl. 3.

WHEREFORE, it is respectfully requested that this Honorable Court enter an Order
declaring Pittsburgh Ordinance § 271.01, et seq. to be unconstitutional on its face and as

applied to Individual Plaintiffs and any and all professional athletes who do not reside in
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Pennsylvania represented by the Association Plaintiffs; and enter an injunction barring any

action by the City intended to assess, impose or collect the nonresident professional athlete tax.

COUNT IV
DECLARATORY JUDGMENT
Violation of the Privileges & Immunities Clause of the Constitution of the United States

103.  Plaintiffs adopt and incorporate by reference the allegations of all preceding

paragraphs.

104.  Whether considered a tax (as it is in reality) or a “usage” or “license” fee (as the
Commonwealth and City respectively label it), Pittsburgh's professional athlete tax may not be

imposed exclusively on nonresidents.

105.  The use of Pittsburgh’s stadiums and arenas is part and parcel of the profession
of professional athletics. Access to those stadiums and arenas may not be conditioned upon a
tax or a fee that is imposed exclusively on nonresidents of the City of Pittsburgh — who, given
the nature of professional athletics, overwhelmingly reside out-of-state — while exempting City

residents.

106.  As the Supreme Court of the United States has stated: “It was long ago decided
that one of the privileges which the [Constitution] guarantees to citizens of State A is that of
doing business in State B on terms of substantial equality with the citizens of that State.”

Toomer v. Witsell, 334 U.S. 385, 395 (1948).

107.  Pittsburgh’s professional athlete tax produces precisely the opposite result:

residents of Pittsburgh are afforded access to the City’s facilities without charge, whereas
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nonresidents’ access, like that of Plaintiffs Francoeur, Palmieri and Wilson here, is conditioned

upon the payment of 3% of their income earned at the facilities.

108. For these reasons, the Court should declare that Pittsburgh Ordinance § 271.01,
et seq., violates the Privileges and Immunities Clause of the Constitution of the United States on
its face and as applied to the Plaintiffs and any and all nonresident professional athletes. See
U.S. Const. art. IV, § 2 (“the citizens of each state shall be entitled to all privileges and

immunities of citizens in the several states”).

WHEREFORE, it is respectfully requested that this Honorable Court enter an Order
declaring Pittsburgh Ordinance § 271.01 to be unconstitutional; and enter an injunction barring

any action by the City intended to assess, impose or collect the nonresident professional athlete

tax.
COUNT V
DECLARATORY JUDGMENT
Violation of the Due Process Provisions of the Constitutions of the United States
and the Commonwealth of Pennsylvania
109. Plaintiffs adopt and incorporate by reference the allegations of all preceding
paragraphs.

110. Under the Due Process Clause of the Fourteenth Amendment, U.S. Const.
amend. X1V, § 1, and the due process provisions of the Constitution of the Commonwealth of
Pennsylvania, Penn. Const. art. |, § 1, no tax or fee may be imposed unless it bears fiscal
relation to the protection, opportunities, or benefits given by the taxing authority; otherwise, it is

an impermissible taking.

111.  Here, the City of Pittsburgh has chosen to impose the professional athlete tax
exclusively on nonresidents, even though residents and nonresidents alike benefit from the use

of Pittsburgh’s stadiums and arenas, the former to a greater extent than the latter. The decision
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to levy a tax or fee on nonresidents, while excluding residents, has no fiscal relationship to any

purported justification for the fee.

112.  For these reasons, the Court should declare that Pittsburgh Ordinance § 271.01,
et seq., violates the Due Process Clause of the Constitution of the United States, U.S. Const.
art. 1V, § 2, and the due process provisions of the Constitution of the Commonwealth of
Pennsylvania, Penn. Const. art. I, § 1, on its face and as applied to Individual Plaintiffs and any

and all nonresident professional athletes represented by the Association Plaintiffs.

WHEREFORE, it is respectfully requested that this Honorable Court enter an Order
declaring Pittsburgh Ordinance § 271.01, et seq. to be unconstitutional on its face and as
applied to Individual Plaintiffs and any and all nonresident professional athletes represented by
the Association Plaintiffs; and enter an injunction barring any action by the City intended to

assess, impose or collect the nonresident professional athlete tax.

COUNT VI
DECLARATORY JUDGMENT
Violation of the Equal Protection Clause of the Constitution of the United States.

113.  Plaintiffs adopt and incorporate by reference the allegations of all preceding

paragraphs.

114.  Consistent with the Equal Protection Clause of the Fourteenth Amendment, U.S.
Const. amend. XIV, § 1, neither the Commonwealth nor the City of Pittsburgh may arbitrarily

impose a tax or a fee on one class of income earners, while exempting another class.

115, Yet, Pittsburgh Ordinance § 271.01, et seq., and 53 Pa.C.S. § 6924.304, apply
only to nonresident professional athletes, while exempting resident professional athletes —
even though both use the same stadiums and arena for the same competitions, and even

though resident professional athletes benefit to a greater degree from the Pittsburgh stadiums
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and arenas than do non-residents. Imposing a greater burden on nonresidents than on

residents is arbitrary and unconstitutional.

116.  In addition, the Commonwealth does not allow, and the City does not impose,
any fee or tax on any other profession (other than on those who perform at its stadiums or
arenas) that amounts to 3% of the income earned in the City of Pittsburgh. Singling out
professional athletes and professional entertainers for a significant levy, while exempting other
professions, is arbitrary and irrational. Any possible basis for such an arbitrary distinction would

give rise to Uniformity Clause or other state or federal constitutional concerns.

117.  For these reasons, the Court should declare that Pittsburgh Ordinance § 271.01,
et seq., violates the Equal Protection Clause of the Constitution of the United States, U.S.
Const. amend. XIV, § 1, on its face and as applied to the Individual Plaintiffs and any and all

nonresident professional athletes represented by the Association Plaintiffs.

WHEREFORE, it is respectfully requested that this Honorable Court enter an Order
declaring Pittsburgh Ordinance § 271.01, et seq. to be unconstitutional on its face and as

applied to Individual Plaintiffs and any and all nonresident professional athletes represented by
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the Association Plaintiffs; and enter an injunction barring any action by the City intended to
assess, impose or collect the nonresident professional athlete tax.
COUNT VII

DECLARATORY JUDGMENT

Exceeding the Taxing Power Afforded by 53 Pa.C.S. § 6924.304 (Plaintiffs Francoeur,
Palmieri, Wilson, the NHLPA, and the MLBPA).

118.  Plaintiffs adopt and incorporate by reference the allegations of all preceding

paragraphs.

119.  Under Pennsylvania law, the City of Pittsburgh lacks the authority to impose and

collect taxes unless it is specifically so empowered by the Legislature.

120. Even were it constitutional, which it is not, 53 Pa.C.S. § 6924.304 only purports
to permit taxation “attributable to [the professional athlete’s] usage of” a Pittsburgh stadium or

arena.

121.  The City's method of calculating income subject to its professional athlete tax,
however, fails to comport with that language, regardless whether the levy is considered a tax or

a “fee.” See Pittsburgh Ordinance § 217.05(b).

122.  The City apportions the income of professional baseball and hockey players to
the City on a games-played basis, rather than a duty-days basis. As set forth in Pittsburgh
Ordinance § 271.05(a), the City calculates income purportedly “earned” in Pittsburgh by
multiplying the following fraction by a professional athletes’ total salary: “‘total games played
within the City of Pittsburgh’ versus ‘total games played (including exhibition, preseason, regular

season and post-season games).”

123.  That calculation excludes the many other non-game services rendered by
professional athletes (e.g., training, practice, and travel). For visiting players, like Plaintiffs

Francoeur and Palmieri here, those services are performed outside of the City of Pittsburgh.
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Nonetheless, Pittsburgh’s calculation has the effect of disregarding the actual jurisdiction where
those services are performed, thereby apportioning greater income to Pittsburgh than is earned

in the City.

124. Instead, if it has the authority to impose the nonresident professional athlete tax
at all (which it does not) the City of Pittsburgh must apportion income earned in Pittsburgh
facilities by calculating the total number of the athlete’s days using Pittsburgh facilities as a
fraction of the athlete’s total number of duty days. Pittsburgh knows this calculation well, as it
already uses this method to apportion income of professional football players and previously
used it to apportion income of professional baseball and hockey players. See Pittsburgh

Ordinance § 271.05(b).

125.  For these reasons, this Court should enter a declaration that Pittsburgh
Ordinance § 271.05(a), which purports to apportion the income of professional baseball and
hockey players to Pittsburgh on a games-played basis, rather than on a duty-day basis,
exceeds the authority afforded to the City by state law on its face and as applied to Plaintiffs
Francoeur, Palmieri, and Wilson and other similarly situated professional baseball and hockey

players represented by the Plaintiffs NHLPA or MLBPA.

WHEREFORE, it is respectfully requested that this Honorable Court enter an Order
declaring that Pittsburgh Ordinance § 271.05(a), which purports to apportion the income of
professional hockey players to Pittsburgh on a games-played basis, rather than on a duty-day
basis, exceeds the authority afforded to Pittsburgh by state law; and further declare that, if

Pittsburgh’s nonresident professional athlete tax may be imposed consistently with the federal
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and state constitutions (which it cannot), any income subject to the tax must be apportioned to
Pittsburgh on a duty-day basis.
COUNT VI

DECLARATORY JUDGMENT

Violation of the Dormant Commerce and the Dormant Foreign Commerce Clauses via
Malapportionment of Income (Plaintiffs Francoeur, Palmieri, Wilson, the NHLPA, and
the MLBPA).

126. Plaintiffs adopt and incorporate by reference the allegations of all preceding

paragraphs.

127. A municipal tax or fee violates the dormant Commerce and dormant Foreign
Commerce Clauses of the United States Constitution, art. |, § 8, cl. 3, if, among other things, it is
not fairly apportioned, not fairly related to the services provided by the municipality, or

disparately burdens interstate or foreign commerce.

128. Atax or fee that apportions to the City of Pittsburgh income of nonresidents that
is not earned there violates the dormant Commerce and dormant Foreign Commerce Clauses,

as it is neither fairly apportioned nor fairly related to the services provided by the municipality.

129.  That is precisely what Pittsburgh’s professional athlete tax does to professional
baseball and hockey players, by attributing income to Pittsburgh on a games-played rather than

a duty-day basis, see ||| 47-54, regardless whether it is considered a tax or a “fee.”

130. For these reasons, this Court should enter a declaration that Pittsburgh
Ordinance § 271.05(a), which purports to apportion the income of professional baseball and
hockey players to Pittsburgh on a games-played basis, rather than on a duty-day basis, violates
the dormant Commerce and dormant Foreign Commerce Clauses of the Constitution of the

United States, U.S. Const. art. |, § 8, cl. 3, on its face and as applied to Plaintiffs Francoeur,
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Palmieri, and Wilson and other similarly situated professional baseball and hockey players

represented by the Plaintiffs NHLPA or MLBPA.

WHEREFORE, it is respectfully requested that this Honorable Court enter an Order
declaring Pittsburgh Ordinance § 271.01, et seq. to be unconstitutional on its face and as
applied to Individual Plaintiffs and any and all nonresident professional athletes represented by
the Association Plaintiffs.

COUNT IX

DECLARATORY JUDGMENT

Violation of the Due Process Clause of the Constitution of the United States via
Malapportionment of Income (Plaintiffs Francoeur, Palmieri, Wilson, the NHLPA, and
the MLBPA)

131.  Plaintiffs adopt and incorporate by reference the allegations of all preceding

paragraphs.

132.  Under the Due Process Clause of the Fourteenth Amendment, U.S. Const.
amend. X1V, § 1, and the due process provisions of the Constitution of the Commonweailth of
Pennsylvania, Penn. Const. art. |, § 1, the City of Pittsburgh has no authority to tax (or impose a
fee upon) income earned outside the City by nonresidents. Among other constitutional
concerns, such a practice could subject the same income to double taxation (in Pittsburgh and
in the place where it actually is earned); moreover, taxation (or the imposition of a fee) without a

nexus to Pennsylvania is a taking of property which is constitutionally forbidden.

133. For alocal tax on nonresidents to be valid under the Due Process Clause: (i)
there must be a minimum connection between the taxpayer and the taxing jurisdiction; (ii) there

must be a minimum connection between the activity subject to tax and the taxing jurisdiction:
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and (i) the income attributed to the taxing municipality must be fairly apportioned to the

taxpayer’s activities in the municipality.

134.  As described in Paragraphs 48-54, the City’'s method of apportioning income of
nonresident professional baseball and hockey players to Pittsburgh — on the basis of games
played, rather than duty days — attributes income to Pittsburgh that, in fact, is earned

elsewhere, and then imposes a 3% tax upon it.
135. Due process forbids any such taxation.

136. For these reasons, this Court should enter a declaration that Pittsburgh
Ordinance § 271.05(a), which purports to apportion the income of professional baseball and
hockey players to Pittsburgh on a games-played basis, rather than on a duty-day basis, violates
the Due Process Clause of the Fourteenth Amendment, U.S. Const. amend. XIV, § 1, and the
due process provisions of the Constitution of the Commonwealth of Pennsylvania, Penn. Const.
art. |, § 1, on its face and as applied to Plaintiffs Francoeur, Palmieri, and Wilson and other
similarly situated professional baseball and hockey players represented by the Plaintiffs NHLPA

or MLBPA.

WHEREFORE, it is respectfully requested that this Honorable Court enter an Order
declaring Pittsburgh Ordinance § 271.01, et seq. to be unconstitutional on its face and as
applied to Individual Plaintiffs and any and all nonresident professional athletes represented by

the Association Plaintiffs
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